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A t a time when the nature of armed conflicts is changing and access to increasingly sophisticated means and methods of warfare is becoming easier, it is essential that new weapons be given careful scrutiny. This is all the more relevant in light of the rapid development of weapons technology which, as Henry Dunant concluded as early as 1863, may "abridge the duration of future wars [but also lead to] more and more murderous" battles. 1 The extraordinary predisposition of humans to develop new weapons has often shown itself in parallel with efforts to limit or regulate their use. In this regard, it is interesting to note that while the first Geneva Convention was being negotiated in 1864, a new and potentially devastating weapon was being developed. In 1863, a bullet which exploded on contact with a hard surface was introduced in the Imperial Russian Army.The bullet was modified in 1867 to permit its detonation on contact with soft material such as the human body.The recognition that this posed a great danger to troops led the Tsar of Russia to invite States to an International Military Commission; the outcome of its deliberations was the St Petersburg Declaration of 1868. 2 The St Petersburg Declaration is the forerunner both of multilateral arms control treaties and of the Law of The Hague, which regulates means and methods used in the conduct of warfare. 3 Its preambular paragraphs establish the principle that the only legitimate object of war is to weaken the military forces of the enemy and that this purpose would be exceeded by "the employment of arms which uselessly aggravate the sufferings of disabled men, or render their death inevitable". It also affirms that the employment of such weapons would be contrary to the laws of humanity and specifically prohibits the use of explosive projectiles of less than 400 grammes in weight.
The St Petersburg Declaration is the first international instrument which refers to the importance of reviewing the legality of new weapons. It addresses the development of future weapons in these terms: "The Contracting or Acceding Parties reserve to themselves to come hereafter to an understanding whenever a precise proposition shall be drawn up in view of future improvements which science may effect in the armament of troops, in order to maintain the principles which they have established, and to conciliate the necessities of war with the laws of humanity".The only other reference in international law to such reviews can be found in Article 36 of Additional Protocol I of 1977, 4 a provision which unfortunately has not been given the required attention or importance by most States.
This article seeks to present a brief overview of the principal elements of this provision, including the rules and factors that States should take into account to ensure that means and methods of warfare comply with the relevant rules of international law. It also describes the measures adopted by some States to implement Article 36 of Additional Protocol I and highlights certain common features of these procedures.As there is no comprehensive record of how States conduct legal reviews of weapons, only the procedural aspects of review mechanisms established by certain States are described. The article ends by underscoring the importance of implementing Article 36 and of adopting a multidisciplinary approach to the conduct of reviews.
Principal elements of Article 36 of Additional Protocol I Obligation to adopt national implementing measures
Under the maxim pacta sunt servanda, States have a general duty to perform their treaty obligations in good faith. For States party to the Geneva Conventions and their Additional Protocols this means the adoption of a range of measures at the national level. These include, inter alia, legislative measures to punish perpetrators of war crimes; legislative and administrative measures to prevent misuse of the red cross, the red crescent and other protected signs and emblems; and the appointment and training of persons qualified in international humanitarian law, including legal advisers within the armed forces. 5 States also have an obligation to take into account the rules of international humanitarian law in the development and employment of weapons and military tactics. In this regard, a number of provisions in Additional Protocol I are concerned with means and methods of warfare. 6 For example,Article 35 states that the right of the parties to an armed conflict to choose methods or means of warfare is not unlimited. It also prohibits the use of weapons, projectiles, material and methods of warfare of a nature to cause superfluous injury or unnecessary suffering and those intended, or which may be expected, to cause widespread, long-term and severe damage to the natural environment. 7 Article 51 of Additional Protocol I prohibits the employment of means and methods of warfare of a nature to strike military objectives and civilians without distinction.
In connection with these provisions there is the obligation of States Parties under Article 36 of Additional Protocol I to ensure that the employment of new weapons, means or methods of warfare complies with the rules of international law.
The exact terms of this provision stipulate that: "In the study, development, acquisition or adoption of a new weapon, means or method of warfare, a High Contracting Party is under an obligation to determine whether its employment would, in some or all circumstances, be prohibited by this Protocol or by any other rule of international law applicable to the High Contracting Party."
The wording of the provision clearly indicates that the obligation to conduct reviews applies to every State party to Additional Protocol I, whether it develops and manufactures weapons itself or purchases them. 8 It is interesting to note that some States not yet party to Additional Protocol I have adopted national procedures to ensure that their weapons are subject to this type of review.
Although Article 36 does not specify how the determination is to be made, it implies the adoption of coherent national measures designed to evaluate whether the employment of new weapons, means and methods of warfare would be prohibited. 9 Even before the adoption of Additional Protocol I, certain States had already adopted or were considering the adoption of national review procedures or the establishment of a committee to undertake such reviews. 10
Rules to consider in the conduct of reviews Article 36 of Additional Protocol I requires a determination of the possibly unlawful nature, in some or all circumstances, of new weapons, means or methods of warfare, with respect both to the provisions of the Protocol and to any other applicable rule of international law.The outcome of the review should lead the reviewing State to either authorize, regulate or prohibit the employment of a particular weapon or method of warfare, depending on the circumstances. 11 However, the determination by one State that the employment of a particular weapon is prohibited would not be binding at the international level. 12 Article 36 indicates that States should determine whether new weapons, means or methods of warfare they intend to study, develop, acquire or adopt comply with the rules of international law applicable to them.This implies, as a first step in the review, an examination of specific prohibitions found under international treaty law to which the reviewing State is a party and which bans or restricts the use of a weapon or method of warfare.
These In addition to applicable international treaty law, the reviewing State must also take into account the rules of customary international law relating to the means and methods of warfare under review. Without going into an analysis of which rules are of a customary nature, it is noteworthy that the International Court of Justice, in its Advisory Opinion on nuclear weapons, identified certain "cardinal principles" of humanitarian law as being customary.These include the principle of distinction and the ban on employing weapons that are incapable of distinguishing between civilian and military targets; and the prohibition on causing unnecessary suffering to combatants and on the use of weapons that cause such suffering or uselessly aggravate their suffering. 13 These principles are also enshrined in Additional Protocol I.
If the weapons, means or methods of warfare under review are not specifically prohibited by treaty-based rules or by customary law, States must then determine whether these would comply with the rules of Additional Protocol I. Of particular importance are the "cardinal principles" cited above, namely those found in Articles 35(2), 48 and 51 of Additional Protocol I.With reference more specifically to the prohibition found in Article 35(2), the International Court of Justice found that unnecessary suffering would be "a harm greater than that unavoidable to achieve legitimate military objectives". 14 In other words, a balance between military necessity and the harm caused by the weapon or method of warfare needs to be struck, so that the latter is not excessive in relation to the former.
Provisions of Additional Protocol I relating to the protection of the environment, such as Articles 35(3) and 55, must also be taken into account in the conduct of reviews.These provisions contain an obligation to protect the natural environment against widespread, long-term and severe environmental damage and prohibit means and methods of warfare which are intended, or may be expected, to cause such damage.
Finally, another important provision to be considered is Article 1(2) of Additional Protocol I, also known as the Martens Clause. This provision, originally included in the 1899 Hague Convention II with Respect to the Laws and Customs of War on Land, states that when neither treaty nor customary law applies, civilians and combatants remain "under the protection and authority of the principles of international law derived from established custom, from the principles of humanity and from the dictates of public conscience". It can thus be argued that weapons which are abhorrent to the public conscience may also be prohibited on this basis. 15 In this connection, it is significant that the International Court of Justice affirmed the importance of the Martens Clause "whose continuing existence and applicability is not to be doubted" and stated that it "has proved to be an effective means of addressing the rapid evolution of military technology". 16 The Court also affirmed that international humanitarian law applied to all types of weapons and that their "newness" did not prevent the application to them of this body of law. 17
Weapons, means and methods of warfare subject to review All new weapons, means and methods of warfare, both anti-personnel and anti-material, being studied, developed, adopted or acquired must be assessed. The wording of Article 36 of Additional Protocol I may suggest that this determination is to be made at each of these successive stages. 18 In any case, it would appear logical that a determination of legality should take place at an early stage, that is, during the study and development phase and prior to the adoption, acquisition and deployment of the means and methods of warfare under consideration.
Article 36 of Additional Protocol I refers to "weapons" as well as to "means or methods of warfare", thus giving a broad scope to the provision. 19 The expression "methods of warfare" is usually understood to mean the way in which weapons are used. Examples of methods of warfare prohibited by Additional Protocol I include indiscriminate attacks, attacks on installations containing dangerous forces if such attacks may cause severe losses among the civilian population, and the starvation of civilians.
Although Article 36 refers to "new" weapons, means and methods of warfare, the scope of this provision is not restricted to new types of weapons or to future weapons. 20 The provision may also cover existing weapons, for example, those subsequently modified after an initial review. Consequently the term "new" is not to be understood strictly in its technical sense as any weapon could be "new" for a State which is intending to acquire it. 21 Although not specifically called for in Article 36, it would be desirable for States to examine also the legality of weapons to be exported. 22 This would be in line with their obligation under Article 1 common to the four Geneva Conventions of 1949 and Additional Protocol I "to respect and ensure respect" for these treaties.
The need for a multidisciplinary approach
In addition to the rules mentioned above, States should be encouraged to address a wide range of questions in the conduct of reviews, including questions of a military, technical and health-related nature. These would include, for example, an assessment of the intended use of the new weapon in various contexts; the factors which favour its development, adoption or acquisition; and whether other means or methods of warfare could achieve the same military purpose. The implications of that weapon's proliferation should also be addressed.
Other important considerations include the effects of means and methods of warfare on the health and well-being of individuals and populations and on the environment. Concerning the 1 19 9 It is unclear how the term "weapon" differs from "means of warfare". 2 20 0 Future weapons which fall under the umbrella term "non-lethal weapons" are also to be considered under Article 36 of Additional Protocol I.
former, the mechanisms of injury, whether by projectiles, by explosive force or by other means, should be taken into account. If the new weapon or method of warfare is intended to cause injury to personnel, an assessment of the mortality and the types of injuries and disabilities which might result from its employment in combat should be considered. Another question to examine is whether the military advantage obtained by the weapons or methods under question would outweigh the extent of the accompanying injury and suffering to combatants or civilians.
The International Committee of the Red Cross (ICRC) attempted to bring objectivity to some of these health-related questions through the SIrUS Project. 23 The findings of this Project showed that the measurable effects on health of weapons such as rifles, mortars, bombs and shells, which have been commonly used over the last fifty years, are in many ways consistent. The Project proposed recognition of the fact that the effects of other weapons, such as incendiary and anti-personnel laser weapons which exert their effects by means other than the transfer of kinetic energy, are fundamentally different. The SIrUS Project thus noted a distinction between the effects of weapons which injure by projectiles and explosives and those that injure by other means. It emphasized that the effects of weapons attributable to their design (the "design-dependent effects") should be taken into account in legal reviews of weapons. 24 Clearly, review mechanisms will need to assemble the competence required to carefully consider the above-mentioned questions. It is important to note that one of the main conclusions reached by an expert meeting organized by the ICRC in January 2001 25 was the need for particularly rigorous and multidisciplinary reviews, 2 23 3 The Project takes its name from "S Superfluous I Injury or r U Unnecessary S Suffering". See also R. Coupland (ed. Practice in relation to Article 36 of Additional Protocol I is limited to only a few States. The procedures examined below were selected on the basis of information provided by Australia, Norway, Sweden and the United States. According to available information, Belgium, Canada, Denmark, Germany and the Netherlands are also among the countries with national mechanisms or procedures to review the legality of weapons.
Sweden
Sweden was the first country to establish an independent decision-making body responsible for reviewing the legality of weapons. The Delegation for International Humanitarian Law Monitoring of Arms Projects (the "Delegation") was established as early as 1974, three years before the adoption of Additional Protocol I. 28 The decision to establish it was made after Sweden's critical assessment of the use of certain weapons during the Vietnam War by parties to that conflict, and stemmed from its desire to ensure that the means and methods of warfare used by the Swedish Armed Forces were in compliance with its international obligations. The Swedish government selects the members of the Delegation, which is composed of legal, military, medical and arms technology experts. 29 The Delegation meets at least three or four times per year and makes its decisions by consensus.
The Delegation reviews all new weapons to be used in Sweden by the Swedish armed forces, including those used by the police and coastguards. It may also review weapons bought by the Armed Forces without the involvement of the Material Command of the Armed Forces -that is, weapons bought outside Sweden. On the other hand, the Delegation does not review weapons meant only for export and which are not used in Sweden, as these must be approved by another body, namely the National Inspectorate of Strategic Products.
The Armed Forces, the Defence Material Administration and the Research Institute of the Armed Forces must notify the Delegation of all new "mainly anti-personnel" weapons being developed or produced. 30 To conduct its reviews, the Delegation can request further information from these institutions or from other sources, including independent experts.The Delegation also has a right of initiative and may review any weapon brought to its attention. Weapons reviews are conducted at an early stage. Although the Delegation cannot halt the production of a weapon, it may notify the government of any issues which may arise during a review.An appeal against the Delegation's decisions can be made to the government.
As the Delegation is a governmental authority, it is subject to the principle of public access to official documents. 31 All documents of the Delegation are registered and this register is open to the public. Requests for a release of information are assessed against criteria provided in the Swedish Secrecy Act. 3 30 0 According to the Chairman of the Delegation, "mainly" is to be interpreted in a broad sense and any weapons which give rise to questions of legality must be reviewed.
3 31 1 The Freedom of the Press Act and its provisions on the public nature of documents allow general and anonymous requests for access to information.
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The United States The United States, although not yet party to Additional Protocol I, has adopted procedures to ensure that weapons are subjected to legal reviews.The Weapons Review Program was established in 1974 as a consequence of the Vietnam War, which prompted the Department of Defense to assess the implementation of the United States' law of war obligations. 32 At that time, the Department of Defense issued a directive on legal reviews of weapons, which was simultaneously implemented through separate instructions by each of the three military departments (i.e. the Army, Navy and Air Force). Requirements on legal reviews were incorporated into the Defense Department's acquisition regulation in 1996. 33 In the United States, weapons reviews are conducted within the Executive branch. If more than one military department is involved in acquiring a weapon, the department which has primary responsibility conducts the review, in coordination with other departments concerned.
The Judge Advocate General of the military department which has primary responsibility for acquiring a given weapon is responsible for conducting the legal review. Coordination between the offices of the Judge Advocates General, the General Council of the Department of Defense and, if appropriate, the Office of the Legal Adviser from the Department of State may be undertaken if significant legal issues arise in the conduct of reviews. 34
Norway
In Norway, a committee for the evaluation of the legal aspects of new weapons, means and methods of war (the "Committee") was established in 1994 by directive of the Department of Defence. 35 Originally the Committee was meant to report directly to the Department of Defence, but a new directive, issued in October 1998, allowed the evaluation process to take place within the Norwegian Armed Forces. This was accompanied by a requirement that the Armed Forces report annually to the Chief of Defence, who in turn would report to the Department of Defence.The Committee has been operational since 1 January 1999. 36 The Committee is chaired by the Legal Services Office of the Defence Command. Committee members include representatives from the Defence Research Establishment, the Army Material Command, the Logistic Resources Management Division and the Defence Staff College. 37 These various institutions decide who will represent them on the Committee.The Department of Defence is not represented on it.
Reviews are conducted at the earliest possible stage, depending on whether the review concerns a weapon, a method of use or a military doctrine. All weapons used in the Norwegian Armed Forces, whether anti-personnel or anti-material, must be reviewed. If necessary, existing weapons, means and methods are also reviewed.This would be required, for example, if Norway undertakes new international obligations. Interoperability problems that might arise in cooperation with the armed forces of other States, especially if the latter's international law commitments differ from those of Norway, must be clarified and assessed. 3 37 7 It is expected that a member of the Army Medical Services will be included in future. If required, independent experts may also be involved in reviews.
at least once a year, to discuss any proposal for the modification of, or the addition to, existing force capability.
In order to facilitate reviews, detailed information on the weapon under review is required. Such information is generally obtained from the manufacturer and other armed forces or through specialized literature, expert opinions or other credible sources.
A list of questions is also provided by the Defence Legal Office in order to assess the legality of new weapons. In addition to these questions, the persons involved in the review are provided with guidelines indicating how to assess the information gathered and outlining the appropriate legal criteria. Examples of past assessments are also included.
Although the final decision is not legally binding, a negative outcome would prevent acquisition of the weapon, provided there is no contradiction in the legal opinion. Although there is no formal appeal process, further advice may be sought before proceeding with the acquisition.
Finally, the Defence Legal Office maintains a comprehensive record of all weapons reviews. Given the potential utility of past reviews, the retention of such information is considered critical.
Common features of these procedures
As can be seen from the various review procedures described above, the measures adopted by each State vary but have certain features in common.
First, it can be noted that weapons reviews are often conducted by the Ministry of Defence and/or the armed forces but also involve a variety of expertise from other relevant ministries, including medical, technical and environmental experts.As mentioned above, the importance of a multidisciplinary approach in conducting reviews was one of the main findings of the January 2001 ICRC expert meeting. 41 Second, the timing of the review is of crucial importance. It is essential that reviews be conducted at the earliest possible stage, whether during the study and development of weapons or at the time of acquisition or adoption, but in any case prior to their deployment. This is also logical from a cost-benefit point of view: manufacturers should be discouraged from developing or producing weapons that armed forces cannot or will not use.
Third, transparency in weapons reviews is also desirable. A number of States have found that a certain degree of transparency is possible without compromising legitimate security interests. This is the case in Sweden, for example, where a request for release of information is assessed against the criteria laid down in the Swedish Secrecy Act. Similarly, most weapons reviews in the United States are not classified and may be released under the Freedom of Information Act.
Conclusions
Twenty-five years after the adoption of Additional Protocol I, only a few States have adopted measures to undertake legal reviews of weapons. There are a number of possible explanations for this. For example, States not involved in the development or manufacture of weapons but which purchase weapons from other States may rely on reviews conducted by those States. As a result, they may not find it necessary to adopt measures to implement Article 36 of Additional Protocol I. On the other hand, States may be undertaking legal reviews of weapons de facto but have not adopted formal procedures at the national level to that effect. Consequently, information on these informal measures or processes may not be readily available.
This lack of information, coupled with the fact that Article 36 of Additional Protocol I has not been widely disseminated among States, may have resulted in the current level of implementation of this provision. In response to proposals initiated by Sweden and the ICRC the importance of undertaking legal reviews of weapons was, however, recently reiterated by States during the Second Review Conference of the States Parties to the 1980 Convention on Conventional Weapons, held in Geneva from 11 to 21 December 2001. In its Final Declaration, the Conference urged States which do not already do so to conduct reviews, such as that provided for in Article 36 of Additional Protocol I, of new weapons, means or methods of warfare to ensure that they are in conformity with the rules of international humanitarian law or other applicable rules of international law. 42 In view of the rapid technological developments in the field of weaponry, implementation of Article 36 of Additional Protocol I remains of particular importance today. It is hoped that further efforts will be made to gather and share information on existing national review procedures. This would allow a better understanding of how reviews are being conducted and could be improved, and facilitate cooperation among States. These efforts should also include dissemination of Article 36 of Additional Protocol I to encourage States which have not yet done so to adopt review mechanisms at the national level. In addition, a multidisciplinary approach, including the involvement of legal experts, soldiers, health professionals, environmental experts and engineers, should be considered an essential element of all reviews conducted. 
